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This is a decision on the petition filed on 1 November, 2010, for revival of an application 
abandoned due to unintentional delay pursuant to 37 C.F.R. §1.1 37(b). 



NOTE : 

Petitioner must pay the fee for the petition (see: 

http://www.uspto.gov/web/offices/ac/qs/ope/fee2009septemberl 5.htm#patapp ). 

Petitioner must file a reply to the Notice of Non-Compliant Amendment. 

Petitioner may find it beneficial to review the statutes (35 U.S.C.), rules (37 C.F.R) and 
policy (MPEP) prior to submitting materials and any renewed petition in order to ensure 
compliance. 

The pursuant to 37 C.F.R. §1.1 37(b) is DISMISSED . 



Any request for reconsideration of this decision or any petition in the alternative is to be filed 
within two (2) months from the mail date of this decision. Note 37 C.F.R. §1.1 81(f). The 
request for reconsideration should include a cover letter and be entitled as a "Renewed Petition 
under 37 C.F.R. §1.181 to Withdraw the Holding of Abandonment," and/or "Renewed Petition 
under 37 C.F.R. §1. 137(b)." 

This is not a final agency action withihvthe meaning of 5 U.S.C. §704. 
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Application No. 10/518,218 



As to the Allegations 
of Unintentional Delay 

The requirements of a grantable petition pursuant to 37 C.F.R. §1. 137(b) are the petition and fee 
therefor, a reply, a proper showing/statement of unintentional delay under the regulation, and, 
where applicable, a terminal disclaimer and fee. 

Petitioner does not appear to have addressed satisfactorily the reply and statement/showing 
requirements under the rule — Petitioner should also review the materials to ensure that he 
has satisfied the reply requirements. These deficiencies must be overcome on any renewed 
petition. 



BACKGROUND 

Following a 1 June, 2009, reply to an 1 1 March, 2009, Office action, Petitioner failed to reply 
timely and properly to the Notice of Non-Compliant Amendment mailed on 9 September, 2009, 
with reply due absent extension of time on or before 9 October, 2009. 

The application went abandoned* by- opbi-£tion of law after midnight 9 October, 2009. 

Petitioner submitted papers on 19 October, 2009, but with no request and fee for extension of 
time to make timely the submission. 

The Office mailed on 3 February, 2010, and again on 4 February, 2010, a Notice of requirement 
for fees to make timely the reply. 

Petitioner appeared to submit papers via FAX on 9 March, 2010, and the papers appeared to be 
unclear and/or incomplete. 

Petitioner appeared to submit fees via FAX on 9 March, 2010, however, the fees were for a 
petition, which at the time was inappropriate, and the fee submission was insufficient for an 
extension of time. N . 

The Office mailed the Notice of Abandonment on 10 June, 2010. 

i . 

On 22 July, 2010, Petitioner filed, inter alia, a petition (there were five (5) pages submitted, but 
only one (1) page with content and four (4) pages blank) with fee, averring unavoidable delay 
pursuant to 37 C.F.R. §1.1 37(a), but without the required reply — Petitioner was reminded that he 
must submit a reply to the Notice of Non-Compliant Amendment — and it is noted that he 
appeared unable to satisfy the showing required as to unavoidable delay under the Rule. The 
petition was dismissed on 30 August, 2010. 
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On Monday, 1 November, 2010, Petitioner filed, inter alia, a petition without fee, averring 
unintentional delay pursuant to 37 C.F.R. §1.1 37(b), without the required reply, and made the 
statement of unintentional delay. 

Petitioner must submit the fee {see: 

http://www.uspto.gov/web/offices/ac/qs/ope/fee2009septemberl 5.htm#patapp ) for the petition 
and a reply to the Notice of Non-Compliant Amendment (copy enclosed). 

Petitioner must overcome these deficiencies on any renewed petition. 

Out of an abundance of caution, Petitioners always are reminded that those registered to practice 
and all others who make representations before the Office are reminded to inquire into the 
underlying facts of representations ma'de to the Office and support averments with the 
appropriate documentation-since all biVS to the Office the continuing duty to disclose. 1 

The availability of applications ahd application papers online to applicants/practitioners who 
diligently associate their Customer Number with the respective application(s) now provides an 
applicant/practitioner on-demand information as to events/transactions in an application. 

STATUTES. REGULATIONS 

Congress has authorized the Commissioner to "revive an application if the delay is shown to the 
satisfaction of the Commissioner to have been "unavoidable." 35 U.S.C. §133 (1994). And the 
regulations at 37 C.F.R. §1 .137(a) and (b) set forth the requirements for a Petitioner to revive a 
previously unavoidably or unintentionally, respectively, abandoned application. 2 , 3 

Moreover, the Office has set forth incthe Commentary at MPEP §71 1.03(c )(II) the requirements 
for a proper showing for relief pursuant to 37 C.F.R. §1.1 37(b) in these matters. 



See supplement of 1 7 June, 1999. The Patent and Trademark Office is relying on Petitioner's duty of candor and good faith and accepting a 
statement made by Petitioner. See Changes to Patent Practice and Procedure . 62 Fed. Reg, at 53 1 60 and 53 1 78, 1 203 Off. Gaz. Pat. Office at 88 
and 103 (responses to comments 64 and 1 09)(applicant obligated under 37 C.F.R. §10.18 to inquire into the underlying facts and circumstances 
when providing statements to the Patent and Trademark Office). 
2 

See: Changes to Patent Practice and Procedure; Final Rule Notice, 62 Fed. Reg. at 53158-59 (October 10, 1997), 1203 Off. Gaz. Pat. Office at 
86-87 (October 21, 1997). 

The language of 35 U.S.C. §133 and 37 C.F.R. §1.1 37(a) is clear, unambiguous, and without qualification: the delay in tendering the reply to 
the outstanding Office action, as well as filing the first petition seeking revival, must have been unavoidable for the reply now to be accepted on 
petition. (Therefore, by example, an unavoidable delay in the payment of the Filing Fee might occur if a reply is shipped by the US Postal 
Service, but due to catastrophic accident, the delivery is not made.) Delays in responding properly raise the question whether delays are 
unavoidable. Where there is a question whether the delay was unavoidable, Petitioners must meet the burden of establishing that the delay was 
unavoidable within the meaning of 35 U.S.C. §133 and 37 C.F.R. § 1.137(a) And the Petitioner must be diligent in attending to the matter. Failure 
to do so does not constitute the care required under Pratt, and so cannot satisfy the test for diligence and due care. (By contrast, unintentional 
delays are those that do not satisfy the very strict statutory and regulatory requirements of unavoidable delay, and also, by definition, are not 
intentional.)) ^ 
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As to Allegations of 
Unintentional Delay 

As indicated above, the requirements of a grantable petition pursuant to 37 C.F.R. §1.1 37(b) are 
the petition and fee therefor, a proper reply, a proper statement and/or showing of unintentional 
delay under the regulation, and, where applicable, a terminal disclaimer and fee. 

As discussed above, it does not appeir that Petitioner has satisfied the statement/showing 
requirements under the rule. ^ 

Petitioners' attentions always are directed to the guidance in the Commentary at MPEP 
§711.03(c )(II) as to a petition pursuant to 37 C.F.R. §1.137. 



CONCLUSION 



Accordingly, the petition pursuant to 37 C.F.R. §1.1 37(b) is dismissed . 



Further correspondence with respect to this matter should be addressed as follows: 



By Mail: 



Mail Stop PETITION 
Commissioner for Patents 
P.O. Box 145ft 
Alexandria, VW 22313-1450 



By hand: 



U. S. Patent and Trademark Office 

Customer Service Window, Mail Stop Petitions 

Randolph Building 

401 Dulany Street 

Alexandria, V A 22314 



By facsimile: 



(571) 273-8300 

Attn: Office of Petitions 



Application No. 10/518,218 



Telephone inquiries regarding this decision may be directed to the undersigned at (571) 272- 
3214 — it is noted, however, that all practice before the Office is in writing (see: 37 C.F.R. §1.2 4 ) 
and the proper authority for action on any matter in this regard are the statutes (35 U.S.C.), 
regulations (37 C.F.R.) and the commentary on policy (MPEPV Therefore, no telephone 
di scussion may be controlling or considered authority for Petitioner's actionfs) . 



The regulations at 37 C.F.R. §1 .2 provide: 
§1.2 Business to be transacted in writing. 

All business with the Patent and Trademark Office should be transacted in writing. The personal attendance of applicants or their attorneys or 
agents at the Patent and Trademark Office is unnecessary. The action of the Patent and Trademark Office will be based exclusively on the written 
record in the Office. No attention will be paid to any alleged oral promise, stipulation, or understanding in relation to which there is disagreement 
or doubt. 



/John J. Gillon, Jr./ 
John J. Gillon, Jr. 
Senior Attorney 
Office of Petitions 
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UNITED STATES DEPARTMENT OF COMMERCE 
United States Patent and Trademark Office 

Address: COMMISSIONER FOR PATENTS 
P.O. Box 1450 

Alexandria, Virginia 2231 3- 1450 
www.uspto gov 



APPLICATION NO. [ 


FILING DATE | 
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| ATTORNEY DOCKET NO. | 


CONFIRMATION NO. 


10/518,218 


08/04/2005 


• Sergey Matasov 




5732 



7590 

Sergey Matasov 
Ranka dambis 7/1-55 
Riga, 1048 
LATVIA 



09/09/2009 



EXAMINER 



KASZ'iEJNA, MATTHEW JOHN 



ART UNIT 



PAPER NUMBER 



3739 



MAIL DATE 



DELIVERY MODE 



09/09/2009 PAPER 

Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



PTOL-90A (Rev. 04/07) 



Notice of Non-Compliant ... 
Amendment (37 CFR 1.121) 


Application No. 

10/518,218 


Applicant(s) 
MATASOV, SERGEY 


Examiner 

MATTHEW J. KASZTEJNA 


Art Unit 

3739 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 



The amendment document filed on is considered non-compliant because it has failed to meet the requirements of 

37 CFR 1.121 or 1.4. In order for the amendment document to be compliant, correction of the following item(s) is required. 

THE FOLLOWING MARKED (X) ITEM(S) CAUSE THE AMENDMENT DOCUMENT TO BE NON-COMPLIANT: 

□ 1 . Amendments to the specification: 

□ A. Amended paragraph(s) do not include markings. 

□ B. New paragraph(s) should not be underlined. 

□ C. Other . 

□ 2. Abstract: 

□ A. Not presented on a separate sheet. 37 CFR 1.72. 

□ B. Other . 

□ 3. Amendments to the drawings: 

□ A. The drawings are not properly identified in the top margin as "Replacement Sheet," "New Sheet," or 

"Annotated Sheet" as required by 37 CFR 1.121(d). 

□ B. The practice of submitting proposed drawing correction has been eliminated. Replacement drawings 

showing amended figures, without markings, in compliance with 37 CFR 1.84 are required. 

□ C. Other . 

El 4. Amendments to the claims: 

^ A. A complete listing of all of the claims is not present. 

Q B. The listing of claims does not inclucte the text of all pending claims (including withdrawn claims) 
^ C. Each claim has not been provided with the proper status identifier, and as such, the individual status 
of each claim cannot be identified. Note: the status of every claim must be indicated after its claim 
number by using one of the following status identifiers: (Original), (Currently amended), (Canceled), 
_ (Previously presented), (New), (Not entered), (Withdrawn) and (Withdrawn-currently amended). 

□ D. The claims of this amendment paper have not been presented in ascending numerical order. 
^ E. Other: See Continuation Sheet . 

□ 5. Other (e.g., the amendment is unsigned or not signed in accordance with 37 CFR 1.4): 



For further explanation of the amendment format required by 37 CFR 1 .121, see MPEP § 714. 



TIME PERIODS FOR FILING A REPLY TO THIS NOTICE: 

1 . Applicant is given no new time period if th^ non-compliant amendment is an after-final amendment or an amendment 
filed after allowance. If applicant wishes to Submit the non-compliant after-final amendment with corrections, the 
entire corrected amendment must beVesU^YfaSdv 

2. Applicant is given one month, or thirty (30) days, whichever is longer, from the mail date of this notice to supply the 
correction, if the non-compliant amendment is one of the following: a preliminary amendment, a non-final amendment 
(including a submission for a request for continued examination (RCE) under 37 CFR 1.1 14), a supplemental 
amendment filed within a suspension period under 37 CFR 1 .103(a) or (c), and an amendment filed in response to a 
Quayle action. If any of above boxes 1 . to 4. are checked, the correction required is only the corrected section of the 
non-compliant amendment in compliance with 37 CFR 1.121. 

Extensions of time are available under 37 CFR 1.136(a) only if the non-compliant amendment is a non-final 
amendment or an amendment filed in response to a Quayle action. 

Failure to timely respond to this notice will result in: 

Abandonment of the application if the non-compliant amendment is a non-final amendment or an amendment 
filed in response to a Quayle action; or 

Non-entry of the amendment if the non-compliant amendment is a preliminary amendment or supplemental 
amendment. 



/Matthew J Kasztejna/ 




9/1/9 


Primary Examiner, Art Unit 3739 







U.S. Patenf and Trademark Office ■ *^ : Part of Paper No. 335-20090901 

PTOL-324 (01-06) Notice oTNoh-<§£ft$liant Amendment (37 CFR 1.121) 



Continuation Sheet (PTOL-324) Application No. 1 0/51 8,21 8 



Continuation of 4(e) Other: Claims have not been property amended and/or canceled according to MPEP 714 . 



